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And having stood for consideration to this day, the Court delivered the 

following judgment- 

J U D G M E N T 

1]Challenge in this appeal is to the judgment and decree dated 06.07.2018 

passed by the ldMunsiff, Udalguri in Title Suit No-10/2014 decreeing the suit 

of the plaintiffs/respondents and dismissing the counter-claim of the 

defendants/appellants. 

2]To evaluate the judgment and decree passed by the ldMunsiff, Udalguri in 

the aforesaid Title Suit, I deem it fit to put the pleadings of both the sides on 

record. 

3.1]Case of the Plaintiffs/Respondents: The case of the 

plaintiffs/respondents, in a nutshell, is that the original owners and pattadar 

of land shown in Schedule-A (15 Bigha 4 Kata 05 Lechas) were 

MdManaruddin and Md Chand Miya, who during their life time, made the said 

land suitable for human residence and cultivation by clearing the thick jungle. 

MdManaruddin and Md Chand Miya constructed residential houses on some 

part of the scheduled land for residing along with their family members and 

rest of the land were used by them by raising various crops with regular 

payment of land revenue. Revenue authority granted annual patta against 

the names of MdManaruddin and Md Chand Miya and lateron they got annual 

patta converted into periodic patta by paying necessary periodic patta 

conversion premium.  

3.2]      During their lifetime, MdManaruddin and Md Chand Miya sold out 

possessory right of 03 bigha02 kata 00Lecha (Schedule-B land) from and out 

of Schedule-A land to one  MdIsahak Ali and handed over possession of the 

same to him. After the death of MdManaruddin (died in the year 2010) and 

Md Chand Miya (died in the year 2011), their sons and daughters i.e the 

plaintiffs (Plaintiff No-1 to 5 being the children of Late Chand Miya and 
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Plaintiff No-6 to 9 being the sons of late Manaruddin)inherited Schedule-A 

land.  

3.3]      DefendantNo-1 and 2 had no immovable property in their name and 

as such they were temporarily residing on the land of someone else at 

Aminpara village temporarily but they were evicted by the owner of the land 

and after such eviction they became homeless and approached the father of 

the plaintiffs i.eMdManaruddin andMd Chand Miya for temporary sheltertill 

they arrange land for their permanent shelter. Accordingly MdManaruddin 

and Md Chand Miya allowed defendantNo-1 to 2 to settle down on temporary 

basis for some years on their land on humanitarian ground with their family. 

Accordingly defendants No-1 and 2 along with their family members settled 

temporarily on Schedule-C land (suit land), which is a part of Schedule-A 

land, belonging to MdManaruddin and Md Chand Miya.  

3.4]     After the death of MdManaruddin and Md Chand Miya, their sons and 

daughters i.e plaintiff No-1 to 9 inherited the properties of their predecessor. 

Since the suit land (Schedule-C land) became necessary for their personal 

use, plaintiff No-1 to 9 approached defendants no-1 to 2 on 22/01/2012 and 

requested them to vacate the suit land but the defendant no-1 to 2 requested 

the plaintiffs to allow them to stay there for one year and accordingly on 

humanitarian ground, they were allowed to stay there for one more year. 

Thereafter on expiry of one year when the plaintiffs approached the 

defendant No-1 & 2, they again requested one more year as they could not 

arrange alternative arrangements, which the plaintiffs granted. When the 

extended period was over, the plaintiffs again approached defendant No-1 & 

2 for vacating the suit land but at that time the defendant No-1 & 2 refused 

to vacate the suit land and threatened the plaintiffs with dire consequence if 

they again approach them to vacate the suit land.  

3.5]      When the defendants mentioned in their written statement about two 

Sale Deeds by which defendant No-1 purchased part of the suit land, the 

plaintiffs submitted amended plaint stating inter alia that they had no 

knowledge about the said Registered Sale Deeds, which were purported to 
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have been executed by Chand Miya, the father of plaintiffs No-1 to 5 and 

plaintiff No-6. It is stated that the plaintiffs came to know about the said two 

Sale Deeds from the WS of the defendants submitted on 20.12.14. Plaintiff 

no-6 and Md Chand Miya never executed the Registered Sale Deedsin 

question in favour of defendant No-1 and his brother Abdul Rahim. Plaintiffs 

alleged that the said Sale Deeds were forged and executed illegally and the 

same cannot confer any right, title and interest upon the defendants. The 

plaintiffs, thus, have prayed for declaratory decreeinter alia forright, title and 

interest over the suit land; for declaration of the Sale Deeds as null and void 

along with other ancillary reliefs.   

4.1]Case of Defendant No-1, 2, 3 & 5/Appellants: The 

claims/averments made in the plaint were resisted by the contesting 

defendants(appellants) by filing joint written statement and questioned the 

maintainability of the suit apart from other routine denial. The contesting 

defendants have admitted that the plaintiffs are the sons/daughters of 

MdManaruddin and Md Chand Miya. It is stated that the wife of defendant 

no-1 and the wife of late Chand Miya are sisters. It is claimed that the 

defendant no-1 Abdul Karim and his elder brother Abdul Rahim jointly 

purchased a plot of land measuring 3B- 2K-10L from Late Chand Miya and 

Matleb Ali (Plaintiff No-6) on 15.12.1973 by registered Sale Deed No-2524 

and took possession over the same date. Lateron defendant no-1 Abdul 

Karim and his elder brother Abdul Rahim again jointly purchased 1Bigha of 

land out of 15B-4K-15L from Matleb Ali (Plaintiff No-6) on 12.02.1974 vide 

Registered Sale Deed No-1025 and took delivery of possession. After two 

years defendant no-1 Abdul Karim and his elder brother Abdul Rahim divided 

their land and Abdul Rahim got 2 Bigha 1 Kata of land, whereas Abdul Karim 

got 2 Bigha 1 Kata 10 Lecha of land, which are included within the suit land 

(Schedule-C of plaint). So in effect suit land(Schedule-C land of the plaint) 

was purchased by defendant No-1 Abdul Karim and his brother Abdul Rahim 

from Chand Miya and Matleb Ali vide the aforesaid two Registered Sale Deeds 

at different time. 
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4.2]      Prior to his death, Abdul Rahim sold out land measuring 1Bigha 

1Kata to IshakMorna @ Ishak Ali and 1Bigha to Basaruddin and shifted to 

another village. But the share of defendant No-1 Abdul Karim i.e2 Bigha 

1Kata and 10 Lechas of land remains under his (defendant No-1) exclusive 

possession having right, title and interest therein. Defendant No-1 has his 

residential house and homestead land in the aforesaid land out of the suit 

land as mentioned in Schedule-C of plaint and as such he has no claim over 

the remaining part of Schedule-C suit land of plaint apart from 2 Bigha 1 Kata 

and 10 Lechas of land within the Schedule-C land. 

4.3]     Since defendant No-1 was a simple and illiterate person, Chand Miya 

and after his death his son SamsulHoque (plaintiff No-2) used to help him in 

paying taxes/revenue/mutation etc. by taking money from him and the 

defendant No-1 trusted them being relatives. Thus the defendants have got 

right, title, interest and physical possession over the 2B 1K and 10L of land 

out of the suit land but the plaintiffs suppressed the materials facts by placing 

some misleading and concocted facts, the plaintiffs filed this suit to harass 

the defendants.  

5]Additional WS of Defendant No-1, 2, 3 & 5 along with Counter-

claim: The claims/averments made in the plaintand amended plaint were 

resisted by the aforesaid defendants by filing additional joint written 

statement along with a counter-claim. It is stated that the plaintiffs came up 

with a new case by amending the plaint, by way of seeking declaration that 

the Registered Sale Deed No-2524 dated 15/12/1973 and Registered Sale 

Deed No-1025 dated 12/02/1974 are forged, illegal and null and void.Hence 

the answering defendants filed a counter-claim by way of claiming right, title, 

interest and physical possession over the 2Bigha 1Kata and 10 Lechaof land 

out of the suit land on the strength of the aforesaid two Registered Sale 

Deeds. Hence the answering defendants have prayed for dismissing the suit 

and decreeing the counter-claim against the plaintiffs.  

6]Written statement of Plaintiffs against Counter-claim:  The plaintiffs 

also filed written statement against the counter-claim of defendant No-1, 2, 3 
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& 5/Counter-claimants and denied that the Plaintiff no-6 and Md Chand Miya 

executed the Registered Sale Deeds in question in favour of defendant No-1 

and his brother Abdul Rahim. Plaintiffs alleged that the said Sale Deeds were 

forged and executed illegally and the same cannot confer any right, title and 

interest upon the defendants.  

7]  On the above pleadings, the ld Court below framed the following 

issues:- 

I) Whether there is any cause of action for the suit? 

II) Whether the suit is maintainable in the present form? 

III) Whether the plaintiffs have any right, title & interest over the 

suit land as described in the plaint? 

IV) Whether the plaintiffs are entitled to khas possession of the 

suit land as described in the plaint? 

V) To what relief/reliefs are the plaintiffs entitled to? 

VI) Whether there is any cause of action for the counter-claim of 

the defendants? 

VII) Whether the defendants have any right, title and interest over 

the suit land as described in the counter-claim by right of 

purchase vide Registered Sale Deed No-2524 dated 

15.12.1973 and Registered Sale Deed No-1025 dated 

12.02.1974? 

VIII) Whether the defendants are entitled to permanent injunction 

restraining the plaintiffs, their agents, workmen, servants etc 

from dispossessing the defendants from the suit land as 

described in the counter claim? 

IX) Whether the Registered Sale Deed No-2524 dated 15.12.1973 

and Registered Sale Deed No-1025 dated 12.02.1974 are 

forged documents and hence liable to be cancelled? 

X) To whatother relief/reliefs are the defendants entitledto? 

8]The ld trial Court considered the pleadings and evidences, both oral and 

documentary, adduced by both the sides and having heard the arguments 
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advanced by both the sides, decreed the suit of the plaintiffsand dismissed 

the counter-claim of the defendants by the impugned judgment and decree 

which is under challenge in this appeal. 

9]Memorandum of Appeal: I have gone through the memorandum of 

appeal. It appears to me that the impugned judgment and decree of the ld 

Court below has been assailed on seven (7) grounds but for the sake of 

brevity, the grounds are not mentioned here rather the said grounds would 

be discussed while revisiting the issued as decided by the ld Court below. 

10]Points for determination: Considering all the aspects of law and facts 

and the memorandum of appeal in particular, the following point has been 

formulated for determination in this appeal- 

Whether the judgment and decree passed by the ld trial Court 

in the original suit (TS No-10/2014) is just and proper or 

needs any interference in this appeal? 

11] Discussion, Decision and Reasons thereof: The ld Counsels for 

both the sides have been heard and the evidence on record, documentary 

and oral, relied on and led by both the sides, have also been carefully 

considered. The C/R of Title Suit No-10/2014 has also been meticulously 

gone into. In my considered opinion, it would be apposite to specifically deal 

with the findings of the ld Court below on each issue which ultimately led the 

ldCourt below to pass the judgment and decree which is challenged in this 

appeal. It may be stated here that the ld Court below has not given its 

findings on all issues specifically rather the ld Court below has only discussed 

the right, title and interest of the plaintiffs and the defendants/counter-

claimants over the suit land. In the end, the ld Court below has passed an 

order holding that the plaintiffs/respondents have right, title and interest over 

the suit land and that dismissed the counter-claim of the defendants/counter-

claimants by holding that the defendants could not prove their counter-claim. 

Though Para no-24 of the judgment does reflect about the cause of action of 

the suit along with its maintainability but the same was decided in a 
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haphazard manner. Be that as it is, the ld Court below has otherwise framed 

the necessary issues required for disposing the suit on its merit. Further 

perusal of the evidences on record vis a vis the issues formulated by the ld 

Court below show that the evidence on record is sufficient for this Court to 

pronounce judgment on all issues. In the background of the above, let me 

proceed to revisit the issues as framed by the ld Court below and determine 

those issues. 

Issue No-I & VI: 

[Whether there is any cause of action for the suit?] 

& 

[Whether there is any cause of action for the counter-claim?] 

 12] The expression „cause of action‟ has a judicially settled meaning. 

Plainly speaking, „cause of action‟ means and denotes all material facts on 

which a right is founded. In other words, „cause of action‟ is nothing but a 

bundle of facts which a party to a suit, claiming a relief under the law, is 

required to prove in order to have the suit decreed in his favour. Plaintiffs 

claimed the suit land by virtue of inheritance from their predecessors. On the 

other hand, the defendants/counter-claimants claimed their right, title and 

interest over the 2Bigha 1Kata and 10 Lechaof land out of the suit land on 

the strength of Registered Sale Deed No-2524 dated 15.12.1973 and 

Registered Sale Deed No-1025 dated 12.02.1974. But the plaintiffs claimed 

that the aforesaid Sale Deeds are forged documents. The above assertions by 

the plaintiffs and denials by the defendants/counter-claimantsthrough WS 

and counter-claim involve bundle of facts which require adjudication and 

hence there is cause of action of the suit as well as of the counter-claim. 

Hence both the issues in hand are decided in affirmative. 

Issue No-II: 

[Whether the suit is maintainable in the present form] 

13] It is seen that the ld Court below decided this issue in affirmative. The defendants‟ 

side merely stated that the suit is not maintainable in its present form without 
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specifically mentioning the reason for the same. The suit was otherwise filed 

within the period of limitation. After hearing both the sides and on perusal of 

materials on record, I do not find any reason to question the maintainability 

of the suit filed by the plaintiffs/respondents. So, the issue in hand is decided 

in affirmative in favour of the plaintiffs/respondents by affirming the decision 

of the ld Court below.  

Issue No-III, VII & IX: 

[Whether the plaintiffs have any right, title & interest over the suit land as 
described in the plaint?] 

[Whether the defendants have any right, title and interest over the suit land 
as described in the counter-claim by right of purchase vide Registered Sale 
Deed No-2524 dated 15.12.1973 and Registered Sale Deed No-1025 dated 

12.02.1974?] 
& 

[Whether the Registered Sale Deed No-2524 dated 15.12.1973 and 
Registered Sale Deed No-1025 dated 12.02.1974 are forged documents and 

hence liable to be cancelled?] 
 

14]Theissues in hand are the most vital issues for determination in this 

appeal. These issues are interconnected to each other as the decision on 

these issues would require discussion of same set of evidences and as such 

these issues are taken up together for determination. Albeit the ld Court 

below did not decide the aforesaid issues specifically but the ld Court below 

declared right, title and interest of the plaintiffs/respondents over the suit 

land and also held that the defendants/appellants/counter-claimants have 

failed to prove their right, title and interest over the suit land without holding 

the registered Sale Deeds in question, on the strength of which the 

defendants/Counter-claimants/appellants claimed their right, title and interest 

over the suit land, as forged documents. Now let me travel through the 

evidence on record for deciding the issues in hand.   

15]PW-1MdSamsulHoque (Plaintiff No-2) deposed that he filed the suit along 

with other plaintiffs against the defendants for declaration of right, title and 

interest over the suit land (schedule-C). PW-1 stated that the original owners 

and pattadar of land shown in Schedule-A (15 B-04 K-05 L) were 
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MdManaruddin and Md Chand Miya, who during their life time, made the said 

land suitable for human residence and cultivation by clearing the thick jungle. 

PW-1 further stated that the revenue authority granted annual patta against 

the names of MdManaruddin and Md Chand Miya and lateron they got annual 

patta converted into periodic patta by paying necessary periodic patta 

conversion premium in respect of schedule-A land. PW-1 further stated that 

during their lifetime, MdManaruddin and Md Chand Miya sold out possessory 

right of 3 B-2 K-0 L of land (Schedule-B land) from and out of Schedule-A 

land to one  MdIsahak Ali and handed over possession of the same to him. 

PW-1 further stated that plaintiff no-1, 2, 3, 4 and 5 are the sons and 

daughters of late Chand Miya, who died in the year 2011 and plaintiff no-6, 7, 

8 and 9 are the sons and daughters of late Manaruddin, who died in the year 

2010.PW-1 further stated that defendants No-1 and 2 had no immovable 

property in their name and as such they were temporarily residing on the 

land of someone else at Aminpara village but they were evicted by the owner 

of land and after such eviction defendant no-1 and 2 became homeless and 

thus they approached their fathers(fathers of the plaintiffs)in the 1st part of 

the year 2004 and requested for temporary shelter till they arrange land for 

their permanent shelter. Accordingly MdManaruddin and Md Chand Miya 

allowed defendant No-1 to 2 to settle down on temporary basis for some 

years on their land on humanitarian ground with their family and thus 

defendant No-1 and 2 along with their family members settled temporarily on 

Schedule-C land (suit land), which is a part of Schedule-A land, belonging to 

MdManaruddin and Md Chand Miya. PW-1 further stated that after the death 

of their (plaintiffs‟) fathers, they(plaintiff No-1 to 9)inherited the properties of 

their predecessor i.eManaruddin and Chand Miya and the schedule-A and 

Schedule-C land were transferred and mutated in their name.PW-1 further 

stated that since the suit land (Schedule-C land) became necessary for their 

personal use, plaintiff No-1 to 9 approached defendant no-1 to 2 on 

22/01/2012 and requested them to vacate the suit land but the defendant 

no-1 to 2 requested them to allow them to stay there for one year and 

accordingly on humanitarian ground, they were allowed to stay there for one 
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more year. PW-1 further stated that thereafter on the expiry of one year 

when they approached defendant No-1 & 2, they again requested one more 

year as they could not arrange alternative arrangements, which the plaintiffs 

granted. When the extended period was over, they again approached 

defendant No-1 & 2 for vacating the suit land but at that time the defendant 

No-1 & 2 refused to vacate the suit land and threatened them(i.e the 

plaintiffs) with dire consequence if they again approach them. PW-1 further 

stated that after going through the W/S filed by the defendants, he came to 

know that the suit land was purchased by defendant No-1 and his brother 

Abdul Rahim from Chand Miya and plaintiff No-6 by two registered sale 

deeds. PW-1 stated that the plaintiff no-6 and Chand Miya never executed 

the sale deeds in question in favour of defendant no-1 and his brother Abdul 

Rahim rather the sale deeds were forged one to grab the suit land illegally. 

16] In order to prove their title over the suit land, PW-1 exhibited the 

certified copy of Jamabandi of PP No-167 dated 16.07.2008 and certified copy 

of Jamabandi of PP No-167 dated 04.06.2014 as Ext-1 & Ext-2 respectively. 

PW-1 also exhibited Revenue Payment Receipts as Ext-3(i) & (ii). Other PWs 

(PW-2, PW-3 & PW-4) corroborated the stand of PW-1. The examination-in-

chief of PW-5 & PW-6 were expunged as the plaintiffs could not bring them 

before court for cross examination.  

17]As stated above, the defendants/appellants have challenged the right, title 

and interest of the plaintiffs/respondents over the suit land on the strength of 

two registered sale deeds byfiling counter-claim. The defendants/appellants, 

in order to prove their right, title and interest over the suit land, adduced the 

evidence of four DWs besides exhibiting the certified copies of two registered 

sale deeds.  

18]        DW-1 Abdul Karim (def. no-1)deposed that Chand Miya, the father 

of plaintiff no-1, 2, 3, 4 & 5, was his wife‟s sister‟s husband. DW-1 stated that 

he and his brother Abdul Rahim jointly purchased a plot of land measuring 3 

Bigha 2 Kata 10 Lecha under Dag No-155 of AK Patta No-31 of village- 

Aminpara from late Chand Miya and Matleb Ali (plaintiff no-6)on 15/12/1973 
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through registered Sale Deed No-2524 and within 10 days they shifted to the 

said land from the land of one Goni Ali where they were residing. DW-1 

further stated that after few months,he and his brother Abdul Rahim again 

jointly purchased a plot of land measuring 1Bighaunder AK Patta No-220 of 

village- Aminpara from Matleb Ali (plaintiff no-6)on 12/02/1974through 

registered Sale Deed No-1025 and took delivery of possession. DW-1 stated 

that after two years he and his brother Abdul Rahim divided the aforesaid 

jointly purchased property between them and after partition Abdul Rahim got 

2 Bigha 1 Kata of land and he got 2 Bigha 1 Kata 10 Lecha of land. DW-1 

further stated that his brother Abdul Rahim, before his expiry, sold out his 

land measuring 1 Bigha 1 Kata to IshakMorna and rest 1 Bigha to Baseruddin 

and then shifted to another village. DW-1 stated that remaining 2 Bigha 1 

Kata 10 Lecha remained under his exclusive possessionhaving right, title and 

interest therein and the same is the suit land. DW-1 further stated that he 

was a young boy of 22 years old at the time of purchasing the said land and 

after the construction of residential house, he entered into marriage and all 

his children were born in the house situated over the suit land. DW-1 further 

stated that Chand Miya being his relative asked money from him for payment 

of land revenue by telling him that mouzadar will accept the land revenue for 

the whole patta land and hence he on good faith used to give money to 

Chand Miya for paying land revenue. DW-1 further stated that they had never 

any trouble regarding the peaceful possession of the suit land and as such 

they had never enquired nor approached for mutation of the suit land in their 

name. DW-1 further stated that in order to establish their claim over the suit 

land they have submitted certified copies of two Sale Deeds which will be 

exhibited lateron by other witnesses. DW-1 further stated that during the 

Boro-Muslim communal clashes in 2008, the inhabitants of their locality 

including them had to leave their houses and when they returned back, they 

found that the miscreants had taken away household articles including land 

documentsbut considering the sensitiveness of the issue and also to maintain 

peaceful atmosphere, they did not lodge any FIR on advise of the elders. 

Thus the original copy of the said sale deeds were lost and lateron they have 
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obtained certified copy of the sale deeds from the Office of Sub-Registrar, 

Tezpur on recommendation from Sub-Registrar Office, Dalgaon. Thus DW-1 

stated that they have filed counter-claim for declaration of right, title and 

interest over the suit land as mentioned in the counter-claim by right of 

purchase through the sale deeds as mentioned earlier.  

19]DW-2, DW-3 and DW-4 have corroborated the stand of DW-1 and as 

such their examination-in-chief on affidavit are not discussed here.  

20] DW-5 Sebastian Mardhi, who is the Petition Writer, deposed to the effect 

that he appeared before the Court to exhibit the certified copies of Sale 

Deeds furnished by the defendants in Court. DW-5 exhibited certified Copy of 

Sale Deed bearing Registration No-2524 dated 15.12.1973 as Ext-A 

andcertified Copy of Sale Deed bearing Registration No-1025 dated 

12.02.1974 as Ext-B. Vide Ext-A land measuring 3 Bigha 2 Kata 10 Lecha was 

purchased and vide Ext-B land measuring 1 was purchased.  

21]DW-6 Sri GaganBania, who works as Senior Assistant in the Sub-Registrar 

Office, Tezpur, appeared before the Court along with Volume of Register 

Book of year 1974 of the Sub-Registrar Office, Tezpur. DW-5 exhibited Page 

No-86 of the said Volume of Register Book of Ext-A as Ext-C, wherein 

purchasers‟ name is recorded as Abdul Rahim and Abdul Karim and sellers‟ 

name as Chand Miya and Matlebuddin and the said land was sold for Rs-

800/-. DW-5 further exhibited Page No-112 of Volume of Register Book 3/75 

of Ext-B as Ext-D, wherein purchasers‟ name is recorded as Abdul Rahim and 

Abdul Karim and seller‟s name as Matleb Ali and the said land was sold for 

Rs-400/-. DW-5 further stated that the record reveals that Ext-A and Ext-B 

were furnished by the Office of Sub-Registrar, Sonitpur, Tezpur and that the 

purchasers had put their thumb impressions. 

22]DW-7Momtaz Ali, who works as Senior Assistant in the Office of Sub-

Register, Dalgaon, Darrang, appeared before the ld Court below withrelevant 

Registers. DW-7 exhibited the Page No-46 Serial No-1026 dated 12.02.1974 

of Fee Book Register as Ext-E, wherein the value of the land is mentioned as 



T.A-01/2018                                                                                        Page 14 of 24 

 

MD ABDUL KARIM & ORS -Vs- MD AROB ALI& ORS 

Rs-400/-. DW-7 stated that Sale Deed No-1025 was executed by seller Matleb 

Ali on 12.02.1974. DW-7 further exhibited the Page No-88 Serial No-2530 

dated 25.12.1973 of Fee Book Register, Volume-II of 1973 as Ext-F, wherein 

the value of the land is mentioned as Rs-800/-, executed by seller Chand 

Miya and Others. DW-7 further stated that Sale Deed No-2524 was executed 

on 15.12.1973. DW-7 further exhibited the relevant pages of thumb 

impression Registers pertaining to Sale Deed No-2524 and 1025 as Ext-G and 

Ext-H. DW-7 stated that as per rule, sellers have to put their thumb 

impressions in the thumb impression register book and accordingly their 

thumb impressions are found in the register.  

23]   It can be seen that the plaintiffs/respondents‟ side had failed to 

demolish the stand of DW-6 during cross-examination. Further DW-7 was not 

even cross-examined. As such the stand of DW-6 and DW-7 regarding the 

contents of Ext-A and Ext-B (certified copies of Sale Deeds) have remained 

unrebutted. 

24]Duringthe hearing of this appeal, the ld Counsel for the 

respondents/plaintiffs submitted that the appellants/defendants have failed to 

prove that the original Sale Deeds were lost in as much as no FIR was lodged 

by them and that the same was not even referred to in their written 

statement. Per contra, the ld Counsel for the appellants/defendants 

submitted that the loss of original Sale Deeds during the communal riot has 

not been mentioned in the WS due to inadvertence but the FIR was not 

lodged at that time considering the situation which was prevailing at that 

time. After considering the rival submissions, I am of the considered opinion 

thatit is not expected that the affected people of communal clash, especially 

those who are in minority in any area, would dare to lodge FIR after such 

incidents. So the stand of DW-1 that they did not lodge any FIR on the advice 

of the elders,considering the sensitiveness of the issue and also to maintain 

peaceful atmosphere, cannot be discarded. 

25]    The ld Court below raised doubt on the veracity of depositions of DWs 

regarding the loss of original Sale Deeds during the communal riot on the 
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face of contradictorystand of DW-2 in his cross-examination. It can be seen 

that DW-2 initially admitted in his cross-examination that two original 

registered sale deeds are lying in his home but immediately thereafter DW-2 

stated that the original sale deeds were lost in the communal riots in 2008 

and that the certified copies are submitted in Court. Such slip of words by the 

witness during cross-examination cannot be a ground to disbelieve his stand 

especially whenhe had gone on to correct his version then and there without 

wasting time. Further other DWs have also deposed that the original sale 

deeds were lost during the communal riot in the year 2008. 

26] At this juncture it is pertinent to bring on record the evidentiary value of 

certified copy of registered Sale Deed. From various judgments of Hon‟ble 

Supreme Court and HighCourtsvis a vis the germane provisions of the Indian 

Evidence Act, the position is that a certified copy of a sale deed issued by the 

Registering Officer under the Registration Act can be produced and marked 

as secondary evidence of a public document (that is Entries in Book I 

maintained under Section-51 of the Registration Act containing the copy of 

the registered document). Such certified copy issued by the Registration 

Officer in view of the certificate made while issuing the certified copy will 

prove (i) that a document has been presented before the Registration Officer 

for registration; (ii) that execution had been admitted by the person who 

claimed to be the executant of the document and (iii) that the document was 

thereafter registered in the Registration Office and entered (copied) in Book. 

It is not, however, proof of the fact that original sale deed was duly executed 

by the actual person described as Executant. Production of a certified copy of 

a public document under Section 65(e) or production of a certified copy 

under Section 65(f) is completely different from production of a certified copy 

as secondary evidence of a private document [like a sale deed under clauses 

(a), (b) and (c) of Section-65]. It is in this context that the production and 

marking of a certified copy as secondary evidence of a public document 

under Section 65(e) of the Evidence Act need not be preceded by laying of 

any foundation for acceptance as secondary evidence. Section 57(5) of the 

Registration Act in particular is worthy to mention which inter alia provide 
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that all copies given under this section shall be signed and sealed by the 

registering officer, and shall be admissible for the purpose of proving the 

contents of the original documents.  

27]From the above, it is, therefore, clear that a person proposing to give 

secondary evidence by invoking clauses (a), (b) and (c) of Section 65 of the 

Evidence Act, has to first lay a foundation to the effect that the document is 

not in his possession and has not been produced inspite of a notice by the 

person who is in possession of the same; that the existence, condition or 

contents of the original have been proved to be admitted in writing or that 

the original has been destroyed, lost or cannot be produced, respectively. It 

is further clear from a perusal of Section 65(e) and (f) that the aforesaid 

requirement, which are prescribed in Section 65 (a), (b) and (c), are not 

required to be established when the person seeks to give secondary evidence 

by producing a certified copy of a document alone and no other kind of 

secondary evidence of a document which is a public document within the 

meaning of Section 65(e) of the Evidence Act or by giving a certified copy of 

a document alone and no other kind of secondary evidence of a document 

which is a certified copy of an original permitted by the Evidence Act or by 

any other law to be given in evidence under Section 65(f) of the Evidence Act 

as the preconditions mentioned in Section 65(a), (b) and (c) of the Evidence 

Act cannot be read into Section 65(e) or (f) of the Evidence Act. In view of 

the aforesaid discussion, it is clear that while a sale deed perse is a private 

document but once it is registered and entered in Book-I by the Registering 

Officer under Section-51 of the Registration Act, the records thereof 

maintained by such Registering Officer is a public document as defined by 

Section-74 of the Evidence Act and, therefore, a certified copy of the same 

can be given as secondary evidence of the existence, condition or contents of 

the same. 

28]  In view of the aforesaid position, this Court cannot question the 

genuineness of the existence, condition or contents of Ext-A and Ext-B, which 

are the certified copies of Registered Sale Deed No-2524 dated 15.12.1973 
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(Ext-A) and Registered Sale Deed No-1025 dated 12.02.1974 (Ext-B). This is 

more so when the Officials of Sub-Register‟s Office (DW-6 & DW-7) have 

proved the certified copies in Court by producing the original Book Volume 

from the Sub-Register Office.As stated earlier that the evidences of the 

Officials of Sub-Register‟s Office (DW-6 & DW-7) haveremained unchallenged 

during cross-examination. 

29]So when theexistence, condition or contents of Ext-A and Ext-B have been 

proved, it was for the appellants/defendants/counter-claimantsto prove that 

the original sale deed of Ext-A and Ext-B were duly executed by the actual 

person described as Executant therein. In this respect, the evidences of DWs 

are sufficient wherein they have deposed in unison about the execution of 

Sale Deeds in question, one (Ext-A) by Late Chand Miya along with plaintiff 

no-6 Matleb Ali and another (Ext-B) by plaintiff No-6 Matleb Ali alone in 

favour of defendant No-1 and his brother.  

30]    In the aforesaid manner, the defendants/counter-claimants/appellants 

have discharged their burden regarding due execution of the Sale Deeds, by 

which defendant No-1 got his title over the suit land to the extent as 

mentioned in the counter-claim and thereby shifted the onus on the 

plaintiffs/respondentsto rebut the same. But it can be seen from the evidence 

on record that the plaintiffs/respondents, though claimed the Sale deeds in 

question as forged one, have failed to prove the forgery for shifting the onus 

back to the defendants/appellants. Infact the plaintiffs/respondents did not 

lead any evidence to prove that the sale deeds were forged by the 

defendants/appellants apart from raising casual plea that the said registered 

sale deeds were procured by way of forgery. It is settled position of law that 

one who claims making of any document by way of forgery has to prove the 

same and it is not at all the burden of the other side to disprove the forgery 

but as stated above, no amount of evidence has been laid by the 

plaintiffs/respondents to prove forgery against the defendants/appellants. So 

the plaintiffs/respondents have failed to satisfy the mandate of section-101 

and 102 of the Evidence Act, which are reproduced below- 
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Section-101. Burden of proof. -Whoever desires any Court to give 

judgment as to any legal right or liability dependent on the existence of facts 

which he asserts, must prove that those facts exist. When a person is bound 

to prove the existence of any fact, it is said that the burden of proof lies on 

that person. 

Section 102. On whom burden of proof lies.- The burden of proof in a 

suit or proceeding lies on that person who would fail if no evidence at all 

were given on either side. 

31] In Tandonbi Devi and Ors –Vs- KalamuSingha and Ors [2009 (3) 

GLT 260], the Hon‟bleGauhati High Court held that when fraud, 

misrepresentation or undue influence is alleged by a party in a suit, normally, 

the burden is on him to prove such fraud, undue influence or 

misrepresentation. 

32]      Further plaintiff no-6 Matleb Ali, who is one of the seller/executant in 

Sale Deed No-2524 dated 15.12.1973 (Ext-A) and the sole seller/executant 

inRegistered Sale Deed No-1025 dated 12.02.1974 (Ext-B), have not 

appeared before the Court to deny the sale of the suit land by him to 

defendant No-1 and his brother Abdur Rahim vide the aforesaid sale deeds. 

The plaintiffs/respondents have not come up with any explanation as to why 

plaintiff no-6 was withheld from adducing evidence in the suit. Under such 

circumstances, we can draw the presumption as laid down in illustration (g) 

to section-114 of the Evidence Act under the heading-„Court may presume 

existence of certain facts‟. The said illustration reads as follows- 

 “The Court may presume that evidence which could be and is not produced 

would, if produced, be unfavourable to the person who withholds it” 

33]Admittedly the names of the defendants/appellants are not there in the 

revenue record with respect to the suit land rather the plaintiffs‟/respondents‟ 

names are there in revenue records as is apparent from Ext-1 & Ext-2. 

Further plaintiffs/respondents were also paying land revenue of the suit land 
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in as much as two revenue payment receipts [Ext-3(i) & Ext-3(ii)) of 2013 

and 2014 were exhibited by the plaintiffs/respondents in the Court below.  

34]  In practice, more often than not, in a dispute over title of a 

land/property as in the present case, it is seen that the parties assert their 

title by placing reliance upon their name being reflected in the revenue 

records. On this point, the Hon‟bleSupreme Court on 31/01/2019, with 

characteristic clarity in SmtiBhimabaiMahadeoKambekar (Dead) 

represented by LR –Vs- Arthur Import and Export Company, [Civil 

Appeal No-1330 Of 2019, arising out of S.L.P(C) No-9394 of 2012] once again 

clarified the law that mutation of a land in the revenue records does not 

create or extinguish the title over such land nor it has any presumptive value 

on the title. It only enables the person in whose favour mutation is ordered to 

pay the land revenue in question.  

35]    So mere fact that the names of the plaintiffs/respondents are still there 

in the revenue records do not by any stretch of imagination imply that they 

still have the title over the property. Further the defendants/appellantsare 

admittedly in possession of the suit land as mentioned in the counter-claim. 

As stated earlier, the claim of the plaintiffs/respondents is that the defendant 

no-1 & 2/appellants were given permission to stay on the suit land by the 

predecessor of theplaintiffs/respondents when they had approached for the 

same till they make alternative permanent arrangement for their shelter. In 

this respect, PW-1 (plaintiff no-2) deposed before the Court that such 

possession was given to the appellants/defendant no-1 & 2 in the 1st part of 

the year 2004 but the stand of the appellants/defendants is that they have 

beenin uninterrupted possession in the suit land by virtue of purchase 

through registered Sale Deeds since the year of purchase i.efrom 1973-1974 

onwards. In this respect, DW-1 (def. no-1) deposed that he married after 

taking possession of the suit land and that his children were also born in the 

house falling in the suit land.In this regard, admission by some of the PWs in 

their cross-examinations have vindicated the stand of the 

appellants/defendants. PW-1 and PW-3 admitted in their cross-examination 
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that defendant Abdul Karim‟s son Alfash Ali was born in the suit land. Further 

PW-2 Bakkar Ali admitted that the defendant Abdul Karim has his houses in 

the suit land and such houses have been in existence for almost last 35 

years. Further PW-3 NazrulHoque (aged about 50 years as per his 

examination-in-chief submitted in the year 2016) admitted in his cross-

examination that the disputed land has been in possession of the defendants 

since the days of his father. All the aforesaid admissions give a clear 

inference that the appellants/defendants have been possessing the suit land 

from the time of their purchase through the aforesaid registered sale deeds 

and not from 2004 as permissive occupier as claimed by the 

respondents/plaintiffs  

36]Another ground for disbelieving the claim of the respondents/plaintiffs 

that the appellants/defendant No-1 & 2 were given permissive possession of 

the suit land (3B 2K 1L)by the predecessor of the respondents/plaintiffs is 

based on prevalent social norm and human behaviour. In our society it would 

be hard to believe that a person would allow others to occupy his land 

measuring more than 3Bighaas permissive occupier even on humanitarian 

ground on temporary basis.Going by the social norm and human behaviour, it 

would have been believable had the permissive occupation been given over a 

land measuring 1 or 2 (one/two) Kata.  

37] In Dolly Khonglah&another –Vs- Dilip Kr. Singhania& another 

[2008(2) GLT 77], it was observed by the Hon‟bleGauhati High Court as 

follows- 

“The appellate court shall keep in mind that in the Evidence Act, the principle 

of law is that even where evidence adduced by both parties is imperfect, 

court has to decide on probability. Evidence of only one party even when no 

evidence of rebuttal is led by opposite party need not necessarily be 

accepted. In other words, in civil cases the plaintiff can succeed in his suit 

only on the strength of his case and not on the weakness of his adversary. A 

civil case is decided on mere preponderance of probability.” 



T.A-01/2018                                                                                        Page 21 of 24 

 

MD ABDUL KARIM & ORS -Vs- MD AROB ALI& ORS 

38]     It is pertinent to mention here that the quantum of suit land 

(Schedule-C) as mentioned in the plaint is 03 Bigha02 Kata 1 Lecha, 

being bounded by: To North-Land of Tojer Ali &Toser Ali, South- Village 

Road, East-Village Road & West-Village Road. But the quantum of suit land in 

the counter-claim is 02 Bigha 01 Kata 10 Lecha, being bounded by: To 

North-Land of IshakMorna, South- Village Road, East-Land of IshakMorna& 

West-Village Road. The counter-claimants/defendants in their WS and 

counter-claim claimed exclusive right, title, interest and possession only on 02 

Bigha 01 Kata 10 Lechaof land and apart from that land, they have no claim 

over the remaining part of suit land as mentioned in Schedule-C of the plaint 

and admittedly no one else has claimed the remaining part of land of 

schedule-C land of the plaint excluding the land mentioned assuit land in the 

counter-claim. On the face of such position, this Court has no impediment in 

granting right, title and interest of the plaintiffs/respondents over the 

remaining part of schedule-C land of the plaint excluding the land mentioned 

as suit land in counter-claim. Accordingly to the aforesaid extent and not 

beyond, the plaintiffs/respondents can be said to have right, title and interest 

on the suit land as mentioned in the plaint.This is, however, subject to the 

existence of any such extra land after excluding the suit land as mentioned in 

the counter-claim. 

39]On the basis of what has been adumbrated above, it can be said on the 

basis of principle of preponderance of probabilitythat the 

plaintiffs/respondents have failed to prove that the Registered Sale Deed No-

2524 dated 15.12.1973 and Registered Sale Deed No-1025 dated 12.02.1974 

are forged documents rather the defendants/appellants have proved that the 

said Sale Deeds were duly executed by the executants. Accordingly, the 

aforesaid Sale Deeds are not liable to be cancelled. When the aforesaid Sale 

Deeds are proved to be not forged documents, the natural consequence 

flowing from such Sale Deeds is that the defendants/counter-claimants 

(appellants) have right, title and interest over the suit land as described in 

the counterclaim on the strength of the aforesaid Registered Sale Deeds. 
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40]         Further on the basis of the above discussions vis a vis the decisions 

reached with regard to the registered Sale Deeds in question, the right, title 

and interest of the plaintiffs/respondents, whatsoever was, over the suit land 

to the extent as mentioned in the counter-claim have extinguished with the 

execution of the aforesaid registered Sale Deeds. As such, it can be held that 

the plaintiffs/respondents do not have right, title and interest over the whole 

of suit land (schedule-C land of plaint) apart from what is mentioned 

above.Meaning thereby, the plaintiffs/respondents have right, title and 

interest over the remaining part of schedule-C land of the plaint excluding the 

land mentioned as suit land in counter-claim. So, the issues in hand are 

decided in favour of the appellants/defendants and against the 

respondents/plaintiffsby reversing the decision of the ld Court below to the 

aforesaid extent.  

Issue No-IV & V: 

[Whether the plaintiffs are entitled to khas possession of the suit land as 
described in the plaint?] 

& 
[To what relief/reliefs are the plaintiffs entitled to?] 

41]         Admittedly the defendants/appellants are in possession of the suit 

land measuring 02 Bigha 01 Kata 10 Lecha as mentioned in the counter-

claim. It has already been stated above that the quantum of suit land 

(Schedule-C) as mentioned in the plaint is 03 Bigha 02 Kata 1 Lecha, being 

bounded by: To North-Land of Tojer Ali &Toser Ali, South- Village Road, East-

Village Road & West-Village Road. But the quantum of suit land in the 

counter-claim is 02 Bigha 01 Kata 10 Lecha, being bounded by: To North-

Land of IshakMorna, South- Village Road, East-Land of IshakMorna& West-

Village Road. Per contra, the counter-claimants/defendants in their WS and 

counter-claim claimed exclusive right, title, interest and possession only on 02 

Bigha 01 Kata 10 Lecha of land and apart from that land, they have no claim 

over the remaining part of suit land as mentioned in Schedule-C of the plaint. 

Admittedly no one else has claimed the remaining part of schedule-C land of 

the plaint excluding the land mentioned as suit land in the counter-claim. On 
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the face of such position, this Court has granted right, title and interest of the 

plaintiffs/respondents over the schedule-C land of the plaint excluding the 

land mentioned as suit land in the counter-claim. Under such circumstances, 

theplaintiffs/respondents are not entitled to get khas possession of the whole 

of the suit land as described in Schedule-C of the plaint but they are entitled 

to get khas possession over the remaining part of schedule-C land excluding 

the land mentioned as suit land in the counter-claim.This is, however, subject 

to the existence of any such extra land after excluding the suit land as 

mentioned in the counter-claim.Apart from the relief of getting khas 

possession over the land as mentioned above, the plaintiffs/respondents are 

not entitled to get any other relief. Hence the issues in hand are decided 

accordingly by modifying the decisions of the ld Court below.   

Issue No-VIII: 

[Whether the defendants are entitled to permanent injunction restraining the 
plaintiffs, their agents, workmen, servants etc from dispossessing the 

defendants from the suit land described in the counter claim?] 

42]It has already been decided that the defendants/counter-claimants 

(appellants) have right, title and interest over the suit land as described in 

the counter-claim and admittedly they have possession over the said suit 

land. Accordingly the natural consequence is that the defendants/appellants 

are entitled to permanent injunction in order to enjoy their property without 

interruption. Accordingly the plaintiffs/respondents, their agents, workmen, 

servants etc arerestrained from dispossessing the defendants/appellants from 

the suit land as described in the counter claim. 

ISSUE NO-X: 

[To what other relief/reliefs are the defendants entitled to?] 

RELIEF (S) & O R D E R 

43]On the basis of the decisions reached in the aforesaid issuesvis a vis the 

discussions made hereinabove, the appeal of the 

appellants/defendants/counter-claimants is allowed on contest without costs 
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and the impugned judgment and decree dated 06.07.2018 passed by the 

ldMunsiff, Udalguri, in T.S No-10/2014 is hereby set aside, with following 

reliefs in favour of the appellants/defendants/counter-claimants- 

a) A decree declaringtheir right, title and interest over the suit 

land as mentioned in the counter-claim; 

b) A decree of permanent injunctionrestraining the 

plaintiffs/respondents, their agents, workmen, servants etc from 

dispossessing the appellants/defendants from the suit land as 

described in the counter claim. 

44]      However, in the facts and circumstances of the case, I left the parties 

to bear their own costs.  

45]     The operative part of the judgment is pronounced in open Court.  

46]Prepare decree accordingly within fifteen days.  

47]Send down the LCR (C/R of T.S No-10/2014) to the ldMunsiff, Udalguri 

with a copy of this judgment. 

48]Given under my hand and seal of this Court on this 30thday of November, 

2019. 

 

                                                         (NUR MUHAMMAD ABDULLAH AHMED) 

                                                              Civil Judge, Udalguri, Assam 

 

 


